
DISCLOSURE OF MED ICAL INFORMATION

Employee and Employer Righ ts

1 . What med ica l informat ion is an employer .e nt i t led to?

a) administration of benefits (medical forms/certificates-permissible questions)
b) return to work
c) accommodation

2. I s an employer ent it led to know an employee's d iagnos is?

3 . Can an employer communicate d i rect ly with an employee 's phys ician?

4 . Can an employee be compel led to undergo a med ica l examinat io n?

5 . Can an employee be d iscip l ined fo r fa i l u re to produce med ica l information? Is th is an
act of ins ubord inat ion?

An employer has no right to an employee's med ica l i nformation un less the co l l ective ag reement
g rants a right or the employee consents to the release of the information . 1

An emp loyer i s , however, en t it led to med ical information for the Admin istration of Benefits (e.g .
short term d isabi l i ty) , Retu rn to Work and Accommodation . In some instances , employers may
a lso be enti l t led to med ica l i nformation whe re there are safety concerns/risks for an employee with
a 'perceived ' d isabi l i ty and/or the i r co-workers .

a) Administration of Benefits (Medical Forms)

An employer can request med ica l i nformation to verify that a n emp loyee 's absence is due to i l l ness
or injury. The "proof" req u i red to determine e l ig ib i l i ty for s ick- leave benefits wi l l typica l ly be
determ i ned by the col lective agreement.

"A document in wh ich a qua l ifi ed med ica l doctor ce rt ifies that an emp loyee is away from and
unab le to work for a specified period due to i l l ness or inj u ry is prima facie proof suffic ient to j ustify
the absence , un less the co l lect ive agreement (or less l i ke ly, l eg i s lat ion ) st ipu lates otherwise , and it
wi l l a l so be sufficient to q ua l ify the emp loyee for s ick benefits . ' ' 2

I f the col l ective agreement language defines the amount of information requ i red for gran t i ng
ent i t lement to benefits , the emp loyee must consent to the re lease of the informat ion if s/he wants
to receive benefi ts .

I n one case , the STD Plan , wh ich was incorporated into the co l lect ive agreement, req u i red proof of
tota l d isab i l i ty sati sfactory to the emp loyer such as a doctor's certificate . However, th is language
does not a l low access to an emp loyee's current treatment, med ica l deta i l s , i nclud ing d iagnosis or
symptoms .

General ly speak ing , a lthough an employee can be d i rected to provide enough information to justify
a cla im , it must be " reasonab ly necessary in the admin ist ration of the sick leave benefits ."4



Moreover, a req uest for add i t iona l med ica l i nformation shou ld be specific to the informat ion needed
to make an informed decision , and the emp loyer shou ld demonstrate how the information is
reasonab ly necessary to fu lfi l l one of these four leg it imate workp lace objectives :

1 . To verify the ex istence of a d isabi l i ty - genera l l y for the admin istrat ion of sick leave benefits ,
etc. (**note: oftentimes confirmation that a disability related to illness or injury is sufficient);

2 . To understand an emp loyee 's ca pabi l i t i es and l im i tat ions in order to devise a su i ta b le
accommodation ;

3 . To be assured that a n emp loyee can return to work wi thout posing a safety ri sk to her/h imse lf
or others; and

4 . To determine whether an emp loyee's d isabi l i ty st i l l req u i res h im or her to remain away from
active emp loyment .

Medical Forms/Certificates - Permissible Questions

A ba lance is req u ired between an employer's objectives and an ind ividua l 's privacy. I n one case ,
the emp loyer's q uestions regard ing functiona l and cogn i tive restrict ions and non-med ica l barr iers
to recovery went "beyond what is reasonably req u i red on a routine , genera l med ica l certificate . 6

I t i s permiss ib le to ask employees' doctors for the date of the employee's fi rst vis it and the latest
visi t , but not the frequency of vis its in the absence of a reasonab le or leg it imate basis for knowing
the frequency of vis i ts . I t is a lso not permiss ible to ask for the nature of any prescribed treatment .
The authoriza t ion a l l owing a th i rd party admin istrator to contact employees' doctors was a lso struck
from one form as it ci rcumvents the phys ician-pat ient re lat ionsh ip , and it was he ld that any request
for add it iona l med ica l i nfo shou ld be made in writ ing through the employe , z

S im i la rly, a q uestion rega rd ing "current treatment" in a standard sick leave form was not just ified or
warranted under the col lect ive agreement , and such information was deemed not necessary for the
hosp i ta l to know in order to verify entit lement to sick-leave benefits . 8

I n another case, it was he ld that the emp loyer is on ly entit led to : a certifi cate from a qua l ified
med ica l hea lth professiona l tha t states s/he has assessed the employee ( includ ing the date(s ) of
the examination/assessment) as be ing incapable of work ing at her occupation due to i l l ness or
injury for a specified period ; a statement of the 'genera l nature of the i l l ness or injury' (see below for
description) ; a statement that the emp loyee is undergoing treatment (wi thout d isclos ing the treatment
or treatment plan); and the expected return to work date and any accommodation requi rements
l ike ly to be req u i red at that t ime . 9

b) Return to Work

An employer is entit l ed to med ica l proof of fi tness prior to return ing an employee to work fol l owing
a med ica l leave and to seek information as to any necessary restrict ions on the i r duties . Th is
includes ana lyzing whether there are any issues of safety to the employee or her/h is co-workers .
The nature and extent of such information wou ld depend on the particu lar ci rcumstances invo lved .

Accord ing to Abritrator Levinson , if the emp loyer is not sati sfied with th is information based on
reasonable grou nds , i t can req uest further information to address i ts concerns . The request for
further informat ion shou ld be specifi c to the information needed to make an informed decis ion
about the employee 's fi tness to work and any restr ict ions that may have been commun icated . If an
emp loyee refuses to cooperate wi th the request for further information , Levinson stated that the
emp loyer may just ifi ably refuse to a l low the employee to return to work unti l adequate proof of
fi tness to retu rn to work is provided . 1 0
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I n one case, an employee with a d isabi l i ty was not perm itted to return to work unt i l the emp loyer
had med ica l proof that he was fit to work , on the basis that it has an ob l igat ion to ensure a
return ing employee is capable of performing duties withou t r i sk to h imse lf or to other emp loyees or
to the employer. "" Whereas , in another case it was he ld that the emp loyer is not ent i t l ed to ho ld an
emp loyee with a d isab i l i ty out of service indefin itely by demand ing add it i ona l med ica l i nfo rmation .
I n th is case, the arb i tra tor he ld that continued search for med ica l i nformation cou ld have , and
shou ld have , occurred wh i le the employee was be ing accommodated at work or on a pa id leave of
absence. She further exp la ined that "the med ica l i nformation is not i n tended as a barrie r to
accommodation . I t is i ntended as an aid to the deve lopment of a su itab le accommodation . I f no
accommodation is poss ib le un t i l med ica l i nvest igat ion is completed , i t wi l l be incumbent upon an
emp loyer to compensate the emp loyee (and where appropriate to top up the weekly indemn ity
payment) un t i l such time as med ical evidence is ava i lab le wh ich permits accommodation to be
des ig ned , or wh ich proves that accommodation is not poss ible wi thou t causing undue hardsh i p . " 2

c) Accommodation

The emp loyer has a duty to obta in al l relevant i nformation about an emp loyee's d isab i l i ty, at leas t
where i t is read i l y ava i la b le . Th is incl udes information about the emp loyee's current med ica l
cond it i on , prognos is for recovery, ab i l i ty to perform job duties , and capabi l i t i es for a lte rnat ive
work . 1 3 And , concom itan tly, the employee has a duty to share re levant med ica l i nformation that i s
"needed" , and fa i l ure to do so const i tutes fai lu re of the emp loyee to part i c ipa te in the search for
accommodation . 4

However, wh i l e the law of accommodation requ i res the fu l l cooperat ion of employees , that does
not mean that emp loyees are su bject to unreasonable demands by emp loyers . Furthermore ,
before an employer can place add i tional req u i rements on an employee to provide more deta i l ed
med ica l i nfo rmation , i t must, i n accordance wi th ord inary princip les of fa i rness , state the grounds of
its object ion to the med ica l certificate offered by the employee and must po in t out to the emp loyee
what i t requ i res before it wi l l accommodate hedh im , t5

Emp loyees are requ i red to provide a min imum of information to a l low her/h is employer to know that
the d isab i l i ty exists , and where accommodation i s sought, the emp loyee is req u i red to provide a
min imum of sufficien t information to exp la in the emp loyee's restr ict ions , and the nature of the
accommodation sought . e

Where the leg i t imacy of a d isabi l i ty i s be ing cha l l enged by an emp loyer, emp loyees shou ld fol low
these gu ide l ines :

1 . D isclose prognos is for recovery;
2 . Iden t ify , commun icate and substantia te any med ica l res tri ct ions ;
3 . Provide consent to your phys ician to d iscuss any restrictions wi th the company's physician ( i f

appl i cable ); and
4 . Participa te and cooperate in the accommodation process .

I n one case , the employee fo l lowed these gu ide l i nes and on ly refused to provide med ica l
i nfo rmation once the emp loyer made unreasonable demands . As was shown in th is case ,
employees can , i n the appropria te ci rcumstances , refuse to provide add it i ona l med ica l
i nformation . 1 7

I n another case , an emp loyee's need for fewer hours of work was never med ica l l y confi rmed and
commun icated to the employer. The Court he ld that wh i le i t was the app l icant 's rig ht to l im i t the



amount of informat ion provided to the employer and the med ica l assessor, in choos ing to exercise
that r ig ht, the employee "fa i led to co-operate with the employer in find ing a reasonab le
accommodation for h is d isab i l i ty. " In the ci rcumstances , the employer d ischa rged its duty to
accommodate the emp loyee based on the med ica l information it was provided . 1

Genera l l y, t he level of requ ired med ica l information increases wi th the comp lexi ty of
accommodation , and :

. . . there is a continuum along which an employee 's obligation to provide detailed medical
information increases with the length of absence and/or complexity of accommodation
required upon return to work. TM

Recently, the Alberta Court of Queen's Bench upheld an employer's request for add it iona l med ica l
i nformat ion , and he ld that it was not d i scrim ina tory to refuse accommodation unti l such information
was provided . I n cases where the employer is overly broad in its request for information , the un ion
shou ld be ab le to po int to specific requests that are unreasonab le or undu ly onerous . Usua l l y, the
request for information comes in the form of a series of ques tions l isted on a questionna i re . Rather
than reject the enti re questionna ire , un ions are encouraged to provide informat ion that it cons iders
to be su itab le . 2°

Arb itrators have a lmost un iversa l l y he ld that an emp loyer i s no_._tt en tit led to know an employee 's
med ica l d iagnosis .

Moreover, q uest ions that so l i c it info rmat ion about an employee's d iagnos is or treatment
information are deemed to unreasonab ly infringe workers' pr ivacy rig hts , and such questions were
stri cken from an employer's s ick leave form . 2

An employer can request information perta ining to an emp loyee 's "nature of i l l ness/injury" .
However, the nature of an i l l ness/inju ry is to be d ist ing u ished from a d iagnos is , and has been
described as fol lows : "Nature of Illness or Injury is a general statement of a person's illness or
injury in plain language without any technical medical details, including diagnosis or symptoms. " 22

In th is context, another arbi trator held that the employer must be provided wi th enough information
to determine if the i l l ness actua l ly affects the employee's abi l i ty to perform her/h is job, and that the
amount of information reasonably req u ired is determined on a case-by-case basis . 23

No . However, employees may be asked for consent to commun icate d i rectly with her/h is treating
phys ician . The un ion shou ld ensure that such consent is on ly provided where there are fi rst l y,
reasonable grounds for the request and second ly, the emp loyer has the proper too ls and tra in ing
for securing the confidentia l i nformat ion .

In Ontario , the Personal Health Information Protection Act (PHIPA) appl ies to "hea l th information
cus tod ians" (e.g . doctors , other hea lth care practit ioners , hospita l s , labs , etc . ) i n the ir col lection ,
use or d isclosure of persona l hea l th information . PHIPA also app l ies to ind ividua ls and
organ izat ions that rece ive persona l hea l th information from the hea l th ca re system, such as
insurance compan ies and employers .

I n l ight of these statutory rig hts , it is appropriate to ask employers the fol lowing quest ions :
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1 . Who wi l l be contacting the employee's phys ician or reviewing the confidentia l med ica l
informat ion?

2 . Who , if anyone, wi l l be g iven the information ?
3 . Where wi l l this information be stored on the emp loyer's prem ises?
4. What steps has the emp loyer taken to ensure that the info rmation remains confidentia l and

is on ly used for the stated purposes? 24

The general rule is that, in the absence of lang uage i n the col l ect ive agreement or statuto ry
au thori ty, the employer cannot compe l an employee to undergo a med ical exam ination by a doctor
or th i rd party of its cho ice .

Furthermore , the right of ind ivid ua l pr ivacy includes the rig ht not to submi t to an independent
med ica l examination except in unusua l c i rcumstances , and such a request must be based on
reasonable grounds , not mere specu la t ion . U nusual c i rcumstances do not arise where the
employer is s imp ly not satisfied with a doctor' s report. 2

I n one case , the arbitrator he ld that the req ues t fo r a med ica l examinat ion was not just ifi ed and that
the req uest for a med ica l exami nation was premature , and unnecessari l y i ntrus ive , as the
emp loyer n ay have been ab le to obta in the info rmation it needed from the grievor's own
physician .

Under l i m i ted ci rcumstances , an arb it rator can order an employee to undergo a med ical
examina t ionY

No. The reason that it is not insubordination is that the employer is not entitled to order the
employee to do it, and therefore, it is "an exception to the obey now grieve later principle". 8

I t has a lso been held that an emp loyer is not entit led to take d iscip l i nary or other steps aga inst an
emp loyee who decl i nes to provide more med ical i nformation than the emp loyer is entit led tO . 29
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